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DETAILED ACTION 

1 . This is in response to the Amendment and Remarks filed on 2/29/2008. Claims 
1-23 are presented for examination. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

3. Claims 1-23 are rejected under 35 U.S.C. 102(e) as being anticipated by Nguyen 
et al., US pat. No.6,609,213. 

As to claim 1 , Nguyen discloses a method of failover in a cluster having one or more 
cluster nodes, comprising: 

providing a second server operative with said cluster and detecting a failed process on 
one of said cluster nodes (providing a backup server in case a server fails in a cluster 
group, see abstract, fig . 1 , col.4 line 19 to col.5 line 16); and duplicating said process on 
a virtual node on said second server; wherein said process is resumed on said virtual 
node (see figs. 2, 2a, col.5 line 1 6 to col. 6 line 49). 

As to claim 2, Nguyen discloses said second server is a failover server (see col. 6 lines 
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As to claim 3, Nguyen discloses said second server is a backup server (assuming 
duties of the failing server, see fig. 2, col.6 line 21 to col. 7 line 8). 

As to claim 4, Nguyen discloses a system comprising: 

a cluster (16 fig . 1 ), said cluster composed of one or more cluster nodes (server nodes), 
each of said cluster nodes constructed and arranged to execute at least one process 
(see fig.1, abstract, col.4 line 19 to col. 5 line 16); and a second server, said second 
server operative with said cluster, said second server having one or more virtual nodes, 
each of said virtual nodes being constructed and arranged to execute said process of 
said one or more cluster nodes; wherein if one or more of said cluster nodes fails, then 
said process of said failed cluster node is transferred to one of said virtual nodes of said 
second server (assuming duties of the failing server, see fig. 2, 2a, col. 5 line 16 to col.6 
line 49). 

Claims 5 and 6 are rejected for the same reasons set forth in claims 2 and 3 
respectively. 

As to claim 7, Nguyen discloses a third server, said third server operative with said 
second server, said third server having one or more virtual nodes, each of said virtual 
nodes being constructed and arranged to execute the instructions of one or more virtual 
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nodes of said second server (see fig. 2, col.5 lines 1 6-58). 

As to claim 8, Nguyen discloses said second server is a failover server and said third 
server is a backup server (see col .6 lines 21-64). 

As to claim 9, Nguyen discloses a system comprising: 

a cluster (16 fig . 1 ), said cluster composed of one or more cluster nodes (server nodes), 
each of said cluster nodes constructed and arranged to execute one or more processes; 
a distributed cluster manager (14 fig . 1 ) operative with each of said cluster nodes, said 
distributed cluster manager constructed and arranged to detect failure of said one or 
more processes on said one or more cluster nodes (providing a backup server in case a 
server fails in a cluster group, see abstract, fig. 1, col .4 line 19 to col.5 line 16); and a 
second server, said second server operative with said distributed cluster manager, said 
second server having a dynamic virtual failover layer operative with said distributed 
cluster manager, said second server further having one or more virtual nodes operative 
with said dynamic virtual failover layer, each of said virtual nodes being constructed and 
arranged to execute said one or more processes of said one or more cluster nodes; 
wherein if one or more of said cluster nodes fails, then said one or more processes of 
said failed cluster node are transferred to one of said virtual nodes of said second 
server (assuming duties of the failing server, see fig.2, 2a, col.5 line 16 to col.6 line 49). 



As to claim 10, Nguyen discloses a third server, said third server operative with said 
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distributed cluster manager, said third server having a dynamic virtual failover layer 
operative with said distributed cluster manager, said third server further having one or 
more virtual nodes operative with said dynamic virtual failover layer of said third server, 
each of said virtual nodes of said third server being constructed and arranged to 
execute said one or more processes of said one or more cluster nodes (see fig. 2, 2a, 
col.5 lines 16-58). 

Claims 11-13 are rejected for the same reasons set forth in claims 2, 2 and 3 
respectively. 

As to claim 14, Nguyen discloses an apparatus composed of one or more cluster nodes 
(16 fig . 1 ) having at least one computer, said computer having at least one 
microprocessor and memory capable of executing one or more processes, said 
apparatus further comprising: 

a second server, said second server operative with said cluster, said second server 
having one or more virtual nodes, each of said virtual nodes being constructed and 
arranged to execute said process of said one or more cluster nodes (providing a backup 
server in case a server fails in a cluster group, see abstract, fig.1, col.4 line 19 to col.5 
line 1 6); wherein if one or more of said cluster nodes fails, then said process of said 
failed cluster node is transferred to one of said virtual nodes of said second server 
(assuming duties of the failing server, see figs.2, 2a, col.5 line 16 to col. 6 line 49). 
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Claims 15-17 are rejected for the same reasons set forth in claims 2, 3 and 7 
respectively. 

As to claim 18, Nguyen discloses said second server is a failover server and said third 
server is a backup server (see fig. 2, col.6 line 21 to col. 7 line 8. 

Claims 19-23 are rejected for the same reasons set forth in claims 9-13 respectively. 

Response to Arguments 

4. Applicant's arguments filed on 2/29/2008 have been fully considered but they are 
not persuasive. 

• Applicant asserts that the cited reference does not disclose detecting a failed 
process on one of said cluster nodes and duplicating said process on a virtual 
node on said second server. 

Examiner respectfully disagrees. Examiner respectfully point out that the 
cited reference discloses the Applicant's claimed invention by showing 
detecting a failed process on one of said cluster nodes and duplicating said 
process on a virtual node on said second server (providing a backup server in 
case a server fails in a cluster group; for example, if the server (14a fig. 2) 
failed to response to the heartbeat signal, then the recovery virtual server 
(44a fig. 2a) will be brought online to assume the identity of the failing server, 



Application/Control Number: 10/713,379 
Art Unit: 2151 



Page 7 



see abstract, figs.1, 2, col. 4 line 19 to col. 6 line 49). 

• Applicant asserts that the cited reference does not disclose "a second server, 
said second server operative with said cluster, said second server having one 
or more virtual nodes, each of said virtual nodes being constructed and 
arranged to execute said process of said one or more cluster nodes; wherein 
if one or more of said cluster nodes fails, then said process of said failed 
cluster node is transferred to one of said virtual nodes of said second server". 

Examiner respectfully point out that Nguyen discloses a second server (44a 
fig. 2a), said second server operative with said cluster, said second server having 
one or more virtual nodes, each of said virtual nodes being constructed and 
arranged to execute said process of said one or more cluster nodes; wherein if 
one or more of said cluster nodes fails, then said process of said failed cluster 
node is transferred to one of said virtual nodes of said second server (assuming 
duties of the failing server and providing a backup server in case a server fails in 
a cluster group; for example, if the server (14a fig. 2) failed to response to the 
heartbeat signal, then the recovery virtual server (44a fig.2a) will be brought 
online to assume the identity of the failing server, see abstract, figs.1, 2, col. 4 line 
19 to col. 6 line 49, see fig.2, col.5 line 16 to col.6 line 49). 
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• Applicant asserts that the cited reference does not disclose if one or more of 
said cluster nodes fails, then said one or more processes of said failed cluster 
node are transferred to one of said virtual nodes of said second server. 

Examiner respectfully point out that Nguyen discloses if one or more of said 
cluster nodes fails, then said one or more processes of said failed cluster node are 
transferred to one of said virtual nodes of said second server (assuming duties of the 
failing server and providing a backup server in case a server fails in a cluster group; for 
example, if the server (14a fig. 2) failed to response to the heartbeat signal, then the 
recovery virtual server (44a fig. 2a) will be brought online to assume the identity of the 
failing server, see abstract, figs. 1, 2, col. 4 line 19 to col. 6 line 49, see fig. 2, col. 5 line 16 
to col. 6 line 49) as rejected above. 

As a result, cited prior art does disclose a computer system, as broadly claimed 
by the Applicants. Applicants clearly have still failed to identify specific claim limitations 
that would define a clearly patentable distinction over prior art. 

Conclusion 

5. Claims 1-23 are rejected. 

6. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

7. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Khanh Dinh whose telephone number is (571) 272- 
3936. The examiner can normally be reached on Monday through Friday from 8:00 A.m. 
to 5:00 P.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, follansbee john, can be reached on (571 ) 272-3964. The fax phone 
number for this group is (571 ) 273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 



Any response to this action should be mailed to: 

Commissioner for patents 
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PO Box 1450 

Alexandria, VA 2231 3-1450 

/Khanh Dinh/ 

Primary Examiner, Art Unit 2151 



